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-;fSfe WhSe.H<woe Domestic Policy Council met July 2T,_l$8S to consk 
go v er nm ent should nullify the authority of Califorraa's Proposition 65 to require consumer ^ : . 
; warnings on food! products. The food industry imt the Presiden t to wsue an-Executive Ofcd^gSgg 
p ree mpti ng the state law on the basis that it conflicts with the 'federal regulatory purpose'' 

. or orderly interstate c omm e r ce. At the meeting, the Domestic Policy Council directed its~ ^#^ 
staff to study the state law 'to see if it creates tne kind of conflicts that might warrant a - . ^ 
federal preemption.' In December, the Council’s staff reported that Proposition 65 does not • 
cause an economic burden significant enough to warrant a federal preemption. 

In January 1989, former U.S. Health and Human Services Secretary Otis Bowen and Food and Drug 
Administration Commissioner Frank Young sent a regulatory proposal providing for an FDA 
preemption to the Office of Management and Budget for review. The proposal is still pending 
OMB review. 
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Source: https://www.industrydocuments.ucsf.edu/docs/gghmOOOO 





























An initiative was 
constitutional 


in Colorado in March: o£l98&'to place s'Geari AitfEnvironnient' 
■ on die ballot; As filed, tins measure: would have required the 


Governor to pubiisft a list of "known hazardous chemicals* as identified by any state agency or, , 
by any a dministrativ eor judiciaiprocecdmgp to be hazardous to the health or welfare of any 
person or to the e n vironm e nt . Tne oetition was later withdrawn due to time constraints. Tne 
lmtiariY c’s p r o ponei m , Coloradans for Gean Air, Water and Lind, decided to postpone the 
initiative t ing process until 1989 to prepare it for cert ifi cation fin. the 1990 ballot. A 
new initiative has not yet been filed. _ i 

*’■*.*• ‘ • " • ♦ < -X*;f ' 1 ‘ *'*■. -t: - 

Oregon is a traditionally enviro nm e nt alist state and an obvious site for import of Catifomna’s 
Proposition 63. In 1987,. the Senate Majority Leader introduced a toxics, bill, but it did not 
move.. Since Oregon permits the direct initiative the possbti&y aba exists, for an- . ^ ~ : 
initiative to be filed on this issue. . 7 , i: 

Group , was . 


: ^ ; ^; H2334, a topics toe redaction measure backed byther Oregon! 
- the teb ject of a-hearing March 1 before the ’*-- : 


-- i-.. j. .would authorize the state to ban certain chenucateand/i 
1; V: *; first point of safe or use of other toxics brought 

iematibir is being monitored dosef~ *■-^ 

measure team! pending in the 


Committee- Tne bill & 

mtax on the 

~ ' *-• 
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Indoor air quality legislation backed by the OregpteEiircAaiixfotiS^ of 

E nv iro nm e nta l Quality was introduced by the tfouse Eawr aimene M d ?Bri e r gyCo mmitte e. The bill. 
H3244, would prohibit smoking in ail public areas andofi^ woriplacesriitewtxiid raise the. 
agarette tax fay one cem to implement indoor air pollution progftms ^ The measure would also 
authorize the Oregon Health Division to establish indoor arr quality standards for 'significant 
indoor air pollutants/ inducting particulate matter, aldehydes, radon, carbon monoxide, carbon 
dioxide, ozone and water vapor. An earlier draft of the bill would have imposed a 'hazardous 
substance surcharge' instead of the cigarette excise. A hearing was held on April 3 in the 
House Environment and Energy Committee. It is still pending in committee. 


Tobacco 


J 


Litigation ^ 


Certain affected industries in California had implementation plans prepared for Proposition 65 
and reacted immediately to the emergency regulations issued in February 1988. The Grocery 
Manufacturers of America (GMA) instituted and advertised a telephone 'hot-line' for consumers 
who wish to know what listed chemicals might be contained in common food products. Cigar 
manufacturers voluntarily chose to advertise a 'warning' and to distribute signs to its 
retailers as part of the general implementation effort. However, the Environmental Defense 
Fund (EDF) and other environmental groups strongly criticized the use of the 'hotline' (or 800 
number), charging that it is no substitute for 'genuine' warnings to consumers, and that 
relying on it gives no protection against liability under Proposiuon 65. 

In response to a 60-day notice filed August 2. 1988 by EDF. California Attorney General John 
Van de Camp filed suit September 30 in the San Francisco Superior Court against manufacturers 
and retailers of cigars, pipe tobacco and roll-your-own tobacco for foiling to provide adequate 
health warnings under Proposition 65. The state Attorney General asked the court to enjoin all 
future violations and to impose a civil penalty of up to $2,500 per day per violation. 

Responding to the lawsuit. Southern California's largest supermarket chain removed ail cigars 
and pipe tobacco from its shelves. Two other chains warned tobacco companies that they would 
take similar action if warnings were not added to cigars and loose leaf tobacco products. 

In an effort to avoid lengthy and costly litigation, producers of cigars and loose leaf tobacco 
products settled the lawsuit October 18 by agreeing to label individual packages: "Warning: 

This Product Contains/Produces Chemicals Known To The State of California To Cause Cancer And 


Source: https://www.industrydocuments.ucsf.edu/docs/gghmOOOO 
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April 4, 1989 


1989 


STATE TOXIC & HAZARDOUS SUBSTANCE LEGISLATION 


This ti at"update to the March 8, 1989 edition of the Stateline Special Report on 1989 State 
Tones and Hazardous. Substance Legislation. 



The passage of the broadly-written California Proposition 65 hi November 1986 widened the .. 
traditional arena; for regulation of so-called 'hazardous s ub st an ce s ' to include such 
commonly-used consumer products as food, cosmetics, alcoholic beverages and tobacco products; 


Since the enactment of Proposition 65. several states have introduced similar types of 
legislation and initiatives and several others have requested information and copies of the law 
from environmental organizations.- In 1988. copycat bills were proposed in Hawaii. Illinois. 
Massachusetts. Michigan. Missouri, New York and Tennessee. However, none of these measures 
were considered and all died with the adjournment of the 1988 legislatures. A mini-version of 
the law was proposed as an initiative in Colorado, but was later withdrawn. 


The industry must anticipate introduction in other states of legislation, initiatives and 
regulatory actions similar or identical to California’s Proposition 65 and its reliance upon a 
"scientific advisory panel" and state agencies to determine "lists" of chemicals, chemical 
mixtures and levels of exposure constituting a hazardous or toxic substance. Such "listing" 
authority was proposed in Arizona legislation in 1988 and in a ballot initiative in Washington 
state in the November elections. The Arizona proposal died in committee: however, the ballot 
initiative was approved by Washington statp voters. 


Update on California Proposition 65 

Emergency regulations for the chemicals included on the first "Governor's list" include 
requirements for signs to be posted stating: "Warning: This Area Contains a Chemical Known to 
the State of California to Cause Cancer." Warnings are required to be posted where the public 
or employees are exposed to such substances in the environment. 

On January 29. 1988. the Scientific Advisory Panel placed tobacco smoke and smokeless tobacco 
products on the second "Governor’s list" of "known carcinogens." requiring that public warnings 
be provided by businesses for exposure to these substances effective April I. 1989 . 

In preparation for the April I warning requirement, the California Hotel and Motel Association 
and the California Restaurant Association distributed signs to their members reading: 

"Warning: This Facility Permits Smoking and Tobacco Smoke is Known to the State of California 
to Cause Cancer." The California Chamber of Commerce will be distributing information and 
generic warning signs to its membership on April 10. 
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Mm— dMM Ctte Rep. Lany Alexander has reintroduced his 1983 Proposition 65 legislation. The 
bill, H5109, will be heard in the Joint Natural Resources and Agriculture Committee on 
April 18. The measure would require the Public Health Commissioner to publish a list of those 
chemicals identified by the Public Health D epartm e nt to be carcinogens or reproductive toxins. 
Also, tins list would have to contain chemicals that 'are required by state or federal law to 
have been tested for the potential to cause cancer or reproductive ttudaty but have not been 
adequately tested.' The bill would prohibit an intentional exposure of any individual to a 
significant amount of a lifted carcinogen or reproductive toxicant without first giving dear . 
and reasonable warning. Private citizens would be allowed to sue to enforce the law after 
60-day notice to law enforcement authorities; The bill would require that warnings be 
'prom in e n tly displayed so as to be seen by affected consumers.* apparently ruling out an 
800 -number system as an adequate warning. In addition,. it would provide- for dvii penalties 
for vmladons of up to $25,000 per day. per.violation^ ^ ... 

•• . •• - *:*-*:-. 

On March 30. the Grocery Manufacturers of America hekf ircoaihioa meeting in Boston of food 
and drag groups on H5109. Representatives of Aik Grocer* Manuf ac tur ers and the Massachusetts 
Food ana Restaurant Associations discussed the general legislative outlook and strategy for the 
April 18 hearing. The Associated Industries of Massachusetts is working to coordinate 
witnesses and testimony in conjunction with the food aid drug coalition. 


In a related matter, the State Public Interest Research Group (MassPIRG) has reintroduced its 
'comprehensive toxics use reduction' legislation. HI929, for consideration in 1989. (In 
November 1988. the state House of Representatives passed the legislation but the Senate did not 
consider the bill before adjournment.) As written, the bill does not impact the industiy: 
however, if it fails to pass the legislature in 1989, MassPIRG may pursue a ballot initiative 
in 1990 containing the provisions of both Alexander’s bill and toxics use reduction. The 
MassPIRG bill currently has more than 100 co-sponsors. 


A coalition led byjhe Associated Industries of Massachusetts (AIM) has introduced an 
alternative measure to the PIRG bill based on hazardous waste minimization. The bill. H385I. 
the "Hazardous Wqste Elimination and Management System Act." has 59 co-sponsors. The major 
sponsors are Reps. Robert Havem and and Edward Kirby. The AIM coalition has appointed a 
negotiating team to meet with MassPIRG representatives to discuss the business community's 
alternative. The Dukakis Administration is expected to be active in pushing for a legislative 
compromise between the two groups. A hearing was held on H3851 and HI 929 on March 7 in the 
Joint Natural Resources Committee. Testimony was presented by business and environmental 
groups. No action was taken by the Committee and no further action is expected on these bills 
until the on-going negotiations between AIM and MassPIRG on a compromise bill are completed in 
April. 

New York Assemblyman Neil Kelleher has reintroduced a Proposition 65-type measure. A2273. that 
would require the commissioner of Environmental Conservation to establish a list of chemicals 
known to the state to cause cancer or reproductive toxicity. Businesses would be required to 
give "dear and reasonable* warning before exposure to listed chemicals. The measure has been 
referred to the Assembly Environmental Conservation Committee. In a related matter. Senator 
Caesar Trunzo reintroduced the "Safe Drinking Water Act." modeled after the ProjTosition 65 
water discharge prohibitions. The bill. S4I09. would require the Commissioner of. Health to 
promulgate a list of substances known to cause cancer or reproductive toxicity in humans. 

\ Businesses would be prohibited from discharging or releasing any listed substance into any 

source of drinking water. Assemblyman Lewis Yevoli introduced its companion in the Assembly. 
A65I9. S4I09 and A65I9 have been referred to their respective Environmental Conservation 
Committees. 


Source: https://www.industrydocuments.ucsf.edu/docs/gghmOOOO 
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Bird) Defects Or Other Reproductive Haim.* These products must be labeled beginning 150 days ^:,v/ 
from settlement. fit the interim, the manufacturers mustnotify retailers and distributors in . i,-.-;-; 
California ofiering^KJ provide warning shelf signs and posters, and to run notices in t '-r 4 ' -* 

California n e wroap s b. The settlement also provides mat the manufacturers will not rely on 
any toll-free inrormition service for Proposition 65 compliance. Under the settlement, no * 
fines will be imposed against the tobacco manufacturers and current warning signs will satisfy 
Proposition 65 req uire ments in the 150-day period before warnings are required on packages. 

The suit against the retailers is still pending. 


Other Litigation ••• 

The Pe nnsylv a ni a Plate and Glass (PPG) Industries has agreed to pay settlement costs of 575,000 
hr re s p on se to a suit filed against the company by the Solano County District Attorney. The 

- suit charged PPG Industries with failure to adequately warn cust omer s of potential risks of 
-chemicals used in their products and alleged that the warning posters provided to storesby the 

manufacturer were not properly positioned. The Solano County District Attorney stated that it 

is the responsibility of the manufacturer to instruct the retailer now to warn its customers. - 

- The Gbemicaf Specialties Manufacturers Association (CSMA) filed: a lawsuit March 2,1989* 

■■ v chattatgmg.reqiuremems under Proposition 65 aid Propos i tion: |Q5 (the so-called 

^rigfo-to-tewar initiative passed in November 1988) that manufacturers place warnings on jS- - ja*. * - 
products. The CSMA Board of Directors authorized the'lawsuitunder me warning requirements 
of Proposition 65, churning that they are pre em p ted by several federal statutes, including v - 
FIFRA and OSHA. CSMA b also challenging Proposition 105 based on state taw limiting each ~ ; 
ballot, initiative to one subject. 


On- December 30, 1988, a California Superior Court rejected the Attorney General’s motion to 
dismiss a suit over whether the 800 telephone system satisfies Proposition 65’s dear and 
reasonable wanting requirement. The Ingredient Communication Coundl (ICQ. a manufacturers 
coalition, filed suit in September in defense of the toll-free system. The state argued that 
the ICC’s suit should be dismissed since the adequacy of the toll free number would be 
addressed in the grocery chain/tobacco suit. The court found that the Attorney General's 
enforcement suit against the grocery chains focused primarily on the labeling of tobacco 
products while the ICC’s suit deals spedficaily with the adequacy of the toll-free warning 
system. \ • 


Solano County Deputy District Attorney Pollock filed suit December 28 against the California 
Building Industry Assodation to enforce the warning provisions of Proposition 65. The suit 
alleges that the Proposition 65 warning signs posted at a residential development in the 
countv. as well as information listed in a pamphlet published by the Association, are 
insuffidem under the taw since neither the,warning sign nor the pamphlet designates which 
substance is being warned for or where the "affected area" is. Tne complaint requests that a 
warning be substance and site spedfic. The suit also proceeds under the Unfair and Unlawful 
Business Practice Act claiming that the defendants knowingly and intentionally distributed 
warnings and pamphlets'containing misleading, false and incorrect information. The suit seeks 
dvil penalties and injunctive relief: 

In December 1988. the Chemical Manufacturers Assodation and the Chemical Industry Coundl of 
California filed suit against the California Health and Welfare Agency to force a dedsion on 
the preemption of the OSHA federal workplace warnings over those required under Proposition 65. 
The case is pending in federal district court in Sacramento. In response to the CM A suit, the 
state Attorney General argued that the suit is inappropriate since the Proposition 65 
requirements could be incorporated into its state OSHA plan with the reactivation of CAL-OSHA. 
CMA is filing a motion for summarv judgment. 

o 


Source: https://www.industrydocuments.ucsf.edu/docs/gghm0000 


2021391227 




niHcnuur urns; fwwoumi (ALA) of Los Anodes County held a press c o nfer ence on 
famf irdtantating; information packets to businesses oh the Proposition 65 warning- 
nequhementa foc, tobacco smoke. The ALA is r eco mm ending the following text to comply wi^ tfie%^ 
. wandhgife^m^/'-^arnintt: This Facility Permits Smoking in Designated Areas. Tobacco 7 
T. Smoke » Known tithe State of California to Cause Cancer.* The ALA’s packet also contains* 


in formation on where to file complaints and grievances. 


The Scientific Advisory PaneFs Subpanel on Reproductive Toxidty included environmental 
tobacc o smoke among substances it intends to consider listing as a reproductive toxicant at the 
aiiopMBi inexi meexing. 




^ j Caflfo ra ia -Senator Quentin Kopp introduced legislation (S65) that would indude state 
V - go v er nm e n t a gencie s under Proposition 65’s provisions. Similar legisiation introduced in 198& - -T -■% 
;A, wi ay esoc d by the Governor. A hearing is scheduled for April 17m the Senate. Toxks''-. ^^ -- 7 ^, : ’k-# 
' r ~ nri>h *T measure . A42, by Assemblyman. Bill Jones, would revise Proposition •6S*b^£^p ? ; 

, ,. ^£expdsure exemption for reproductive toxins and revise thedefinitkn of*sgnificant.amounts Jy i 
est abilshin g at more saentifically-baied safety factor.. On March 28*. the biB the 

c r ^/ Enviro nmen tal Safety and Toxic Materials Committee by a. vote of &4; however,.* motiba foiEi^ ^i^^- 
- : l!.^%;^vfooonaidemtKmwaa grated. A bill introduced by AssemblymaitBurt MargoCm • AW69Twbu^i^:4ai' 
. > \ requfre the state Occupational Safety andHeaidi Standards- Board to revise thestate Code o£ y . 

7 Regulations regulating cardnogena ut the workplace to include aE carcinogens on the 




P roposition 65 list' Af469 is pending in the Assembly Labor and Employment Cbmmittee^ p • 


Florida Senator Javier Souto introduced a bill. S384, that would require the Department of 
Envi r onme n t a l Regulation (DER) to compile a list of substances that are deemed toxic or 
otherwise hazardous to humans and which pose a serious threat to public health or the 
environment. Beginning October 1990. any person who manufactures, imports, transports or 
distributes at wholesale any listed substance would be required to register with the DER and 
maintain a permanent record of all sales of the listed substances. S384 has been referred to 
the Senate Natural Resources and Conservation Committee. Its companion, HI 169. introduced 
by Representative Tim Ireland, has been referred to the House Environmental Regulations 
Committee. Both bylls have second referrals to their respective Appropriations Committees. 


Hawaii House Speaker Dan Kihano introduced a bill. H52. the "Public Environmental Health and 
Information Act of 1989.’ The bill would mandate the Department of Health to create an 
official list of chemicals known to cause cancer, damage to the immune system or reproductive 
harm. The bill would also mandate the Health Department to create a public information system 
on the contamination of drinking water sources and to establish an advisory committee to assist 
in its implementation. H52 was reported favorably by the Health Committee with amendments on 
February 15. It was referred to the Planning. Energy and Environmental Protection (PEEP) 
Committee where a hearing was held on February 23. After hearing testimony, the committee 
chairman announced that he would hold the bill for further study. H52 was not reported by the 
March 3 committee deadline for action and is therefore dead for 1989. 


S144, by Senator Gerald Hagino. would establish a Department of Environmental Protection. The 
Health Department would transfer its duties relating to environmental matters to the new 
Environmental Protection Department. SI44 was reported favorably with amendments by the 
Agriculture Committee on February 15. It was referred to the Ways and Means Committee. The 
bill was not reported by the committee deadline for action and is therefore dead for 1989. 


Illinois Senator Howard Brookens and Representatives Ellis Levin and Peg Breslin introduced the 
\ "Food Toxics Disclosure Act.* (SI74. H626». on March 14. The bills are modeled after 

Proposition 65 but are limited to foods and food packaging. The legislation would require the 
Department of Public Health to publish a list of chemicals known to cause cancer or 
reproductive toxicity and to appoint a Food Toxics Disclosure Advisory Committee. The bills 
would require businesses to provide warnings before exposure to chemicals in food and food 

Source: https://www.industrydocuments.ucsf.edu/docs/gghmOOOO 
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